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ZTATE OF MOMTAKS
BEEORE THE EBORRD OF PERSOHHEL AFPEALE

IH THE MATTER OF UNFAIR LABOR PRACTICE CHARGE MNO. 13-B3:

LIVINGETOR EDUCATION ASSOCIATION,
MEASHER,

Copplainent

¥E FINAL ORDEE
LIVINGSTON FUBLIC SCHOOLS |[FARK
COUNTY ELEMENTARY SCHOOL DISTRICT
£4 AND HIGE SCHOOL -DISTRICT #1),

. Sieml® o il g g ey g P Bt ™ R

Respondent.
TW OF W Ok Wk & o®m o . N W W

The Pindings: of Pact, conclusicng of Law: &and Recommended
Order were iesued by Jack H. Calhoun on Novembar 30, 1550,

Exceptions ©o the Hearing Examiner's Finding of Fact:
Cenclusions of Law; and ERecommapfided Order were filed by Zrilie
Loring on bahalf of the Complainant o Decembar 18, 1550,

The Board reviewed the record and informetion submitted and
considering the eral argumente, the Beoard orders as follows:

1. IT IS ORDERED that the Exceptlons to the Findings of
fact; <Contlusilens of Law; ancé Recommendad ardér are herebhy
denied.

rEk IT I5 ORDERED thet Ehis Board therefore adepts the
Findings of Fagt; Conclusions of Law: and Becompended Order of
the Hearing Examiner Jack H. Calhoun as the Final Drder of thisz

BoArd.
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HOTICE: You Bre entitied to Judieiel =Review of this order,
sudicial Review may be obteined by £filing a petition for Judicisl
Review with the Distriet Court ho later than thirty [30) davs
from service af thigs OpdSeaer, Jufi=ial Review: 15 pureuant to the
previgsions - of Sectien 2-4-7O0Y, et Beq., HMOL.

| —

LATED thisg 13 day of May, 10821,

SQARD OF FERSC

oW R R R W W W . W WK W W

? CERTIFICATE OF MAILING
- o7 ﬂr&;wﬁﬁﬂﬁﬂ-’, do certify that a truoe and

E&P? of this docunent wasg mailed to the folliogwing on the

EorLEeT
jgﬁgl day’  af May, 1551,

Erilie Loring
HILLEY ‘& LOATEE

EQ0 Dalw Avenue
Hiesoula, MT 59801

Latrancne Hartin

FELT, MARTIN, FRAZIER & LOVAS, P.C.
F.0: "Box- 2558

BEllinge, “MT 55103
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STATE OF MOWNTANA
DEFARTHENT OF LAEDA AKD INDUSTRY
BEEFOEE THE BOARD OF FERSONNWEL APPEALS
IN THE HATTEE OF UMFATE LAZOR 2ERAECTICE CHAPSE HO. 1I3=Rg:
LIVIHGSTON ECUCATION ASSSCIATION, MERSHTR
Complainant,
LIVIMGSTON PUBLIC SCHOOLS, PARREE COUMNTY

ELEHENTARY SCHOOL DISTRICT #4 AMD HIGH
SCHOOL DIETRICT #F1,

|
i
i
|
]
]
)
] TINDINGS OF FAOT,
) CONCLUSION DF LAW,
) RND

|  RECOMMENDED ORDER
/

Defendeant,

xr oW X W W W W W W Wk ok koo X -w ow

BACREROUHD

Complainant [LEA Thereafter]) filed charges against defendant
(the District hereafter) on Mareh 9, 1989 alleging wiolations of
gectien 32-31-401{1) and (5] HCA. Specifically, the LEA charged
Che District with making unilateral changes in working conditions
Dy decreasing teachers' preparation pericds without bergsining
and in the absence of dopasss.

D Hareh 21, 1%8% a board investigator determined there was
probable merit to the gcharge pursuant to section 39=31=405 MCA,
and he referred the matter to a contested case hearing.

On April 4, 1983, the first Mhearing axamiher appointed to
hear the case was disgualified by the District pursuant to
gection 39-31-405(5) MCA. The ©LEA disgualified the second
hearing examiner on April 14, 1BED,

On April 24, 1589 the matter ‘was heard. Emilie Loring
1
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fepresented the LEA. Larry Martin represented the Distriect.

Briefs were filed and the cade was subafitted Auoust 27, 1990.

IS5UE

The issue to be determined is whether the Distriect violated
gectlon 30-31-401(1] and (5} MCR when it assigned teachers Eo
supervige study halls and lunch pericds during their pPreparatian
pericds.

FRCTS

Based on the evidence on: the record, including the sworn
testimony of withnesses, I make the Eollewing findings of fact.

1, Frior toc the second semeater of the 19B4-85 schosl year
the District's middle sichool teachers - those teaching .grades &,
7T and B8 = were on a schedule that was based on a geven-periad
day, they tavght six periods and had cne period of preparation
vime. This was reférred to as the 6/1 scheduln.

2. At the beginning of the cecand semester of the 10@4-85
school w¥ear the middle school principal changed the schedule to
afi elght-period day. Teschers were required to teach six pericds
each doy, and they had two periods for preparation time. This
was referred toc as the &/2 schedule.

1. Under the séven-period ‘schedule teachers taught 55-
pinute periods, under the eight-period schedule they taught 45-

minute periods.
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q. The callective bargsining agreement in existence at the
time of the change from the seven=period day te the sight-period
day provided that middle ‘school teachers have no  less than 50
minutes of preparation tims each day; therefore, two preparaticn

periode were necessary to comply with the terms of the agreement.

5. In 13353 the middle school was destroyed by fire causing
riddle school grades 6, 7 and B to be shifted to Lincsln School,
whare they remained until the beginning of the 1387-58 school
year. Lincelin Bchool was declared unsafe by the fire marshall,
congsedquently the middle school grades had to be moved. The sixth
grade clags wae moved to an elementary building., The seventh and
=1ghth grades were moved ko Park High Schoeol.

E. The 6&/2 eight-period scheduls that the seventh and
eighth grades were on did not coincide with the seven-period high
gehosl  #Hchedule. Confusicn was crzated hecause bells rang at
various times and the length of pericds was different,

T4 The District decided +to. change the =middle schepl
schedule to coincide with the high school schedule starting witch
the 1982-89 kchoal year. Middle school teachers then taught five
periods esch day and had two pericds for preparation, This was
referred ta a4 a 5/2 schedule.

g, In February of 1988 the LEAR filed a grievance against

the Distrier alleging a wvislation of the cellective bargaining
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agreement when the District used aides to @over study hall and
lunchrocn supervicien. The crievance went to erbitration and the
aroltrator ruled that the use of aides violated the agreement by
Eransferring work out of the bargaining unit., The District was
ordered to cease the practice effective the second semester of
the 139288-89 school year.

2% The District did npet have sufficient funds to hirs
additional teachers to handle the study hall and lunchroom duties
that aides had performed prior te the arbitrator's esrder. To
cover the dutles, the superintendent changed work schedules of
game of the middle scheel teachers by oesigning them study hall
duties in liew of & preparatien peoricd.

10, The changed schedule left the middle =checl teachers
with at least 50 minutes of opreparation time each day in
nccordance with the terms of the collective bargaining agreement.

11. AU the time  the Dietrict changed the =niddle school
teachers schedule by reducing their preparation pericd from two
to ona, contragt negotiations were going on betwesn the Distriet
gnd the LEA. Thelr cellective hargaining agreement had expired
an June 30, IS87. A new agreement was reached in Gaptember of
18EC,

12, After the District anncunced the change in the schedule
for middle school teschers in January of 198%, the LEA attempted

te negotiate a provision in the collective bargaining agreement
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to guarantee middle schopl teachers two preparation periods daily
and teo limit thelr teaching ke five periods sach day,

13, The Diletrict 4did not -agree to the proposal changes.
The new sgresment did net contain the scheduling proposals the
LEA made.

14. '©On September 7; 1523 the middle school teachers filed a
grievance pwver the schedule change that the District made in
January allsging the District was reguired by the contract to
negatiate such changes.

15, At the time the hearing was conducted in this matter,
the LEA grievance wasa scheduled to he heard by an arbitrator, who
wolld issue a final and binding decisicn.

16, There was nothing in the parties"' collective bargaining
agreement, which expired June 30, 1%87, that limited the
Pistrict's authority to change middle schoal teachers' schedules
from Etwe preparation periode te one 45 leong as 50 minutes of

Froparation time was provided each dey.

DIECHEETON

The LEA contends the Distriet unilaterally changed a working
condition, which was a wmandatory subject of bargaining, without
bargafininhg. 1Tt is basic that unilateral changes by an emplover
in wages, hours and other mandatery subjects of bargaining are

vialetiong of the empleoverts legal duty to bargain in good faith
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with the exclusive representative, NLRE v, Kakw, 3§% U.2. 736, 50

LRAAK 2177, In the instent case, however, the parties had
previously bargained over the matter of preparaticn time for the
middle school teachers, snd they included a prevision in their
agreenent <that governed specifically preparation Eime. The
provision 1n  ths agreement was clesr and without ambiguity:
elomentary. teachers were entitled to 50 minutes daily., There is
e dispute that micdle school teachers ars elsmentary teachers,
not high scheel teachers. Upon expiraticn of the agreement the
District's duty wae to maintain the status guo. Haking 4
acheduls changs that was explicitly in acecordance with the
preparation provision of the expired agreement did nat change the
BEEaCES guo,

Thers was nothing 1in evidence to show coneclusively that
practices of the Dilstrict sheould be dnterpreted as amending the
specifizc language of the agreement on wopreparation time. There
Wag no unequivocal, clearly annunciated and acted upon mutual wmnd
definite decisicn to grant middle school teachers two preparation
periaods, Omn the: contrary, the District changed the echedule a
number of times beginning in 15B4-85,

It 1ie  unpecessary. to. eddress the deferrzl znd meotness
arguments raisec by the District, sinee I have decided ths matter
or the basls of the guestion raised by the LEA when the compleint

wzs flied.
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CORCLUSION (OF LW

The District d:id not wviclate sections 38-31-401{1) or (5}
MCA when it assigned tescheérs to supervise study halls and lunch
periods during their preparation periods.

AECOMHERDED CRDER

Unfair labeor prastice charoge neo. 13=B0 is dismissed.
HUTICE
Exceptions to these Eindings of fact, conelusion of law and
recommended order may be filed within twenty daye of gervice. If
excepticns are not filed within such time, the recommended ordsr
will become the final order of the Board of Personnel Appeals.
DATED this 575 day of November, 1390,

BOARD OF PERSOMMEL APPEALS

= . Calhou
earing Examiner

FwwW W W W.oF &% X O OOW N R %

CEATIFICATE ©F MATILTHG

L : s 80 cerbtify that a
true apod cofree -%% & this document was mailed to the
following on the j&g day of November, 1990:

Emilie Loring Laucénce Martin

EILLEY & LORING FELT, MARTIN, FRAZIER & LOVAS, P.C.
00 Daly Avenue P.O. Box 2558

Hissoula, KT S2BO01Y Billings, MT 59103



